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Trinity County Bank v. Haas (i907) I5I Calif. 553, 9I Pac. 385. Thus it would 
seem that under a sound interpretation such a power as was given by the 
mortgage provision in question must be exercised to derive the benefit from 
it. A mortgage may provide that on default of any payment title is to become 
absolute or it may provide that the mortgagor may at his option declare the 
whole amount due and foreclose for it. The court in the instant case seems in 
error in failing to make any distinction between the two. 

NEGLIGENCE-CONTRIBUTORY NEGLIGENCE-INFANTS.-The defendant's servant, 

while operating an automobile in the course of his employment, negligently ran 
over and injured the plaintiff's eleven-year-old son, from which injuries the 
son died. The plaintiff then brought an action for the wrongful death. Held, 
that the plaintiff should not recover, because his son had been guilty of contribu- 
tory negligence. Ferrand v. W. H. Cook & Co. (i919, La.) 83 So. 362. 

The plaintiff sued the defendant for an injury to her four-year-old son, 
caused by the negligent operation of one of the defendant's trains. The defend- 
ant endeavored to prove contributory negligence. Held, that the plaintiff 
should recover, because the child could not be guilty of contributory negligence. 
Ryan v. Louisiana Ry. & Nav. Co. (i919, La.) 83 So. 37I. 

The law of contributory negligence applies equally to infants and adults, 
except where a child is too young to be capable of exercising judgment or 
discretion. But the age, judgment, intelligence, and in some cases the expe- 
rience, of the particular child must be taken into account in determining his 
negligence. See Karpeles v. Heine (I919) 227 N. Y. 74, I24 N. E. ioi, I02, 

(I919) 29 YALE LAW JOURNAL, 234 (effect of employment of an infant on his 
contributory negligence). It is generally held that a child of six years or 
under, is incapable of contributory negligence. Chicago City Ry. v. Tuohy 
(1902) 196 111. 4Io, 63 N. E. 997; see Great Southern R. R. v. Snodgrass 
(i9i8, Ala.) 79 SO. 125, 127; contra, DiMaio v. Yolen Bottling Works (i9i9) 

93 Conn. 597, 107 Atl. 497. A statute classifying specified acts as contributory 
negligence in law has been construed to apply to a boy less than seven years 
of age. Erie R. R. v. Hilt (i9i8) 38 Sup. Ct. 435, (i9i8) 27 YALE LAW JOURNAL, 

I095. Whether or not a child between seven and fourteen years is guilty of 
contributory negligence is a question of fact for the jury. See Johnson's Adm. 
v. Rutland Ry. (i9i9, Vt.) io6 Atl. 682, 684. It would seem that a child over 
fourteen is presumed to be capable of using some degree of reasonable care 
for his own protection. See Sherris v. Northern Pac. Ry. (i9i8) I75 Pac. 
269, 270, 55 Mont. I89, I94. It is submitted that a practical test to determine 
an infant's contributory negligence is to require the. use of that degree of care 
which would commonly be exercised by the average child of his age, intelligence, 
and experience. An objective test Which is sometimes employed requires of 
infants that degree of care which is commonly exercised by the average child 
of his age. Cf. Roberts v. Ring (I9I9, Minn.) I73 N. W. 437; see I Shearman 
& Redfield, Law of Negligence (6th ed. I913) I74. It seems, however, that the 
subjective test is the better because infants differ so much more than adults in 
their subjective selves. The instant cases represent the existing law and seem 
sound. On the doctrine of imputing the parents' negligence to the child, see 
(I914) 23 YALE LAW JOURNAL, 553; (I9IS) 24 ibid., 259. 

NEGLIGENCE-PHYSICIANS AND SURGEONS-DEGREE OF CARE.-In an action for 

alleged malpractice in an operation, the court instructed the jury that it was 
the defendant's duty to exercise such reasonable skill and care as an ordinarily 
skillful and careful surgeon is accustomed to exercise under like circumstances. 
The defendant took exceptions to the instruction. Held, that the exception 


	Article Contents
	p. 684

	Issue Table of Contents
	Yale Law Journal, Vol. 29, No. 6 (Apr., 1920), pp. 589-704
	Regulating Franchise Rates [pp. 589-605]
	The Theory of Money in the Law of Commercial Instruments [pp. 606-624]
	Some Constitutional Aspects of the Excess Profits Tax [pp. 625-642]
	Individualism and Realism [pp. 643-653]
	Comments
	Willard T. Barbour [pp. 654-655]
	Power of Equity over Public Elections [pp. 655-659]
	Stockholder's Liability for Corporate Debts [pp. 659-665]
	Evidence of Intention as Rebutting Ways of Necessity [pp. 665-669]
	Injury by Voluntary Act of Coëmployee under Workmen's Compensation Acts [pp. 669-673]
	Failure to Transmit an Offer as a Tort [pp. 673-677]
	Constitutional Unlimitations [pp. 677-680]

	Recent Case Notes
	Corporations. Municipal Corporations. Estoppel. Nuisance. Railroad Crossing [p. 681]
	Evidence. Post-Testamentary Declarations [pp. 681-682]
	Master and Servant. Lending Servant [pp. 682-683]
	Mortgages. Installment Mortgages. Default in Payments [pp. 683-684]
	Negligence. Contributory Negligence. Infants [p. 684]
	Negligence. Physicians and Surgeons. Degree of Care [pp. 684-685]
	Pleading. Limitation of Actions. Amendments Stating New Cause of Action [pp. 685-686]
	Property. Surface Waters. Obstruction of Natural Flow [p. 686]
	Quasi-Contracts. Carriage of the Mail by Railroad [pp. 686-687]
	Quasi-Contracts. Mistake as to Existence of a Contract [pp. 687-688]
	Release. Fraud. Rescission. Tender [pp. 688-689]
	Sales. Seller's Remedies. Cancellation of Order. Damages [p. 689]
	Taxation. Assessment for Paving. Benefit to Property. Railroad "Right of Way" [pp. 689-690]
	Taxation. Constitutionality. Public Purpose. Bounties. Soldiers' Bonus Laws [pp. 690-691]
	Torts. Libel. Trade Publication. Cautionary Headings [p. 691]

	Current Decisions
	Constitutional Law. Due Process. Forfeiture. Draft Animal and Harness Part of "Conveyance" [p. 692]
	Contracts. Consideration. Illegality [p. 692]
	Contracts. Interpretation. Duty and Liability of Public Service Companies [pp. 692-693]
	Contracts. Offer and Acceptance. Failure of Offeree's Agent to Transmit Offer to Principal as a Tort [p. 693]
	Contracts. Restraint of Trade. Employee [p. 693]
	Contracts. Restraint of Trade. Use of Trade Name [p. 693]
	Contracts. Third-Party Beneficiary. Statutory Right of Materialmen to Sue on Contractor's Bond Not Extinguished by Agreement between City and Contractor [p. 694]
	Corporations. Stockholder's Liability for Corporate Debts. Judgment at Law as a Condition Precedent [p. 694]
	Easements. Ways of Necessity. Rebutted by Oral Conversation [p. 694]
	Equity. Jurisdiction. Injunction against Election [p. 694]
	Evidence. Presumptions. Sanity of Testator [pp. 694-695]
	Evidence. Witnesses. Child [p. 695]
	Fraud. Lease. Rescission [p. 695]
	Insurance. Life Insurance. Assignment of Policy to One without Insurable Interest Valid [pp. 695-696]
	Monopolies. Sherman Act. Imposing Resale Prices by Contract with Customers Unlawful [p. 696]
	Property. Profits a Prendre. Privilege of Taking and Selling Spring Water [pp. 696-697]
	Sales. Warranty. Running with Personalty [p. 697]
	Telegraphs and Telephones. Regulation Making Company's Messenger Agent of Sender Reasonable [p. 697]
	Torts. Negligence. Last Clear Chance [p. 697]
	Torts. Vexation. Telegraph and Telephone [p. 698]
	Unfair Competition. Similarity of Appearance. Painting Taxi [p. 698]
	Wills. Conditions. Removal [p. 698]
	Workmen's Compensation Act. Injury Arising "Out of the" Employment. Voluntary Act of a Coëmployee [p. 698]

	Book Reviews
	Review: untitled [pp. 699-700]
	Review: untitled [pp. 700-702]
	Review: untitled [pp. 702-704]




